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Hot Topics and 
Administration Updates

Setting the Stage

• Processing delays
• Increased RFEs and denials
• Unnecessary complications
• Post-approval audits/revocations

Situation at Each Agency

•

•

•

•



Non-Sponsored Employees

Increase in Audits

• I-9
• Wage & Hour Division
• Contractor Verifications

New Restrictions

• Guidance
 F/M/J unlawful presence

• Regulations
 H-1B Lottery
 H-4 EAD
 I-539



Pushing Back on Changes

• Congressional Oversight
• Litigation
• Regulatory comments

Looking Forward

• Regulating definition of employer/employee

• H-1B “specialty occupation”

• Statutory changes

• Quota relief

• Broader immigration reform

• Suspension of premium processing/processing 
delays/impact on cap gap employment

Questions?



Denials, RFEs, and Statistics: How 
Looking Back Can Help Move Forward

H Visa Approvals

H Visa Denials



H Visa RFEs

H Visa Approved after RFE

Nonimmigrant Visa Trending RFE Topics

H-1B
 Specialty occupation nature of position
 Relationship of employee’s degree field
 Employer-employee relationship, 3rd party 

placements, Availability of work



Nonimmigrant Visa Statistics 

• O-1 calendar year 2018 adjudications
 USCIS data: 12.3% outright denial; 29.4% 

RFE; 88.6% overall approval rate (61.3% 
approved after RFE)

O Visa Approvals

Nonimmigrant Visa Trending RFE Topics

O-1
 RFEs on extensions for cases never challenged in the 

past (rescission of prior USCIS “deference” policy plus 
impact of BAHA Executive Order on adjudication 
policy)

 Contract or employment offer
 Challenging whether “consultation letter” is a 

“consultation letter”
 General mistakes of law
 New Kazarian RFE (overall merits)
 Maintenance of status for F-1 students (including 

mistakes of law)



Immigrant Visa Statistics 

• EB-1 Extraordinary Ability
 29% KILP RFE rate
 100% overall KILP approval rate 

• EB-1 Outstanding Researcher
 RFE surge beginning late October with new template
 23% KILP RFE rate
 96% overall KILP approval rate

• EB-2 National Interest Waiver
 20% KILP RFE rate
 100% approval rate

Immigrant Visa Trending RFE Topics 

EB-1 Extraordinary Ability

• How the beneficiary will engage in the endeavor 
in the United States 

 No job offer requirement for the category, but a job 
offer helps

 Specific statement of intent and plan from the 
beneficiary

Immigrant Visa Trending RFE Topics 

EB-1 Outstanding Researcher/Professor
 Trending RFE topics
 Mistakes of law (“original contributions”)
 New Kazarian RFE template (vague challenges)
 Qualifying employment offer (three ways to be “permanent”)
 Qualifying employer

o Whether private employer petitioner has at least 3 FT 
researchers 

o Whether private employer petitioner has record of achievements

 Beneficiary’s 3 years of research experience (even for 
seasoned researchers)



Immigrant Visa Trending RFE Topics 

EB-2 National Interest Waiver

• Whether the individual is “well positioned” to 
further the endeavor

What Have We Learned?

• Approval rates are decreasing
 Even lower for IT consultants
 Lasting effects of BAHA

• Anticipate RFES
 Drafting & filing strategies change

o Requesting more documentation and information at initial 
filing

 USCIS changes RFE templates

What Have We Learned?

• Accepting RFEs
 Even when you anticipate RFEs and update templates, 

it’s impossible to avoid RFEs
 BAHA

• Options after denial:
 Refile
 Litigation (breakout session)
 AAO: can be successful for some categories, but also 

very long  processing times



Questions?

Bathrooms are 
available to the 
LEFT and the 

RIGHT

Breakout Sessions – 10:30 – 10:55

Out of Site, Out of Mind (Library 
Lounge)
—— OR ——
F/J/M Unlawful Presence 
and Litigation Update  
(Lincoln Memorial)

Bathrooms are 
available to the 
LEFT and the 

RIGHT



Breakout Sessions – 11:00 – 11:25

Is My EB-1 Good Enough? 
(Library Lounge)
—— OR ——
What You Say Can & Will 
Be Used Against You
(Lincoln Memorial)

Bathrooms are 
available to the 
LEFT and the 

RIGHT

Breakout Sessions – 11:30 – 11:55

Litigation: Often the Best Remedy 
Library Lounge)

—— OR ——
Recent Developments in 
Change of Status 
(Lincoln Memorial)

Bathrooms are 
available to the 
LEFT and the 

RIGHT

11:40 – 11:50 am

Bathrooms are 
available to the 
LEFT and the 

RIGHT



Risky Business: The Line Between 
Visiting & Working

Standard B-1/ESTA activities

• Business meetings

• Conferences

• Gathering information

• Familiarization trip

• Benefit accrues to company abroad
 Be cognizant of the slippery slope from 

“meetings” to employment benefitting U.S. entity

CBP Red Flags

• Avoid the dreaded four letter word “WORK”
• Direct U.S. reports
• U.S. project management
• Training
• Amount of time in U.S.
• Frequency of travel
• No return ticket
• Luggage
• Internet/electronic information



Alternative Options

• B-1 in Lieu of H-1B/potential solution for short 
term project

• B-1 in Lieu of H-3

Practical Examples For Consideration

• Chairman of the Board
• Global Managers

 Two trips a year
 Eight trips a year

The Costs of Risky Business

• Secondary inspection – lengthy CBP interview 

• Sent home on next flight or even detained

• Fraud/Misrepresentation/ U.S. travel bar



How to Prepare/Limit Risk

• Policy/Program

• Evaluation

• B-1 pocket letter

Questions?

Riding the Green Card Rollercoaster: 
How to Upgrade by Downgrading



What are the Preference-Based Categories?

• The EBs: Employment-Based Preference Categories:
 EB-1: Priority Workers (i.e. Individuals of Extraordinary Ability, 

Outstanding Researchers / Professors, and Multinational 
Executives and Managers)

 EB-2: Members of Professions Holding Advanced Degrees (or a 
Bachelor’s degree and 5 years of Experience, or persons of 
Exceptional Ability)

 EB-3: Skilled Workers, Professionals (i.e. individuals who hold at 
least a Bachelor’s degree), and Other Workers

 EB-4: Certain Special Immigrants (i.e. religious workers)
 EB-5: Employment Creation Category for foreign investors

April Visa Bulletin

How Does a Foreign National Get In Line?

• Need an approved I-140 in one of the preference 
categories

 Approved I-140 + Perfected Priority Date

• What is the significance of a Perfected Priority 
date?

 A Perfected Priority date “travels with” the foreign 
national
o It can be transferred to a subsequent I-140 petition done by 

the same or a new employer
o It can only be lost in the event of a fraud / misrepresentation 

finding



Once In Line:
What is an Upgrade?

• When Do We File One?
 Employee has approved I-140 

under EB-3
 Employee gets a promotion to an 

EB-2 eligible role
 Employer obtains certified PERM 

for new position
 Employer files an EB-2-based I-

140 asking USCIS to assign the 
perfected EB-3 priority date

 USCIS approves EB-2 I-140 with 
the retained/perfected EB-3 priority 
date

• Result:
 Perfected EB-3 approval 

priority date is assigned to new 
EB-2 approval 

• Employee can file their 
adjustment of status 
application once priority date 
is current.

Once In Line:
What is an Downgrade?

• When Do We File One?
 Employee has an approved EB-

2 I-140
 Priority date is current under 

EB-3 
 Employer files an EB-3 I-140 

petition using the same labor 
certification that was the basis 
for the approved EB-2 I-140 
petition

• Result:
 Employee can file for 

Adjustment of Status together 
with Downgraded EB-3 I-140 
filing. 

To Downgrade or Not To Downgrade?

• Benefits for Employers: 
 Potentially limits the risk of having to do a new PERM 

labor certification if the employee is eventually 
promoted, or there is a substantial change in 
responsibilities; 

 Can potentially lower costs associated with renewing 
the respective employee’s non-immigrant status; and 

 Fosters employee goodwill. 

• Benefits for Employees: 
 Can potentially receive green card quicker. 



To Downgrade or Not To Downgrade?

• Are there any risks/downsides of downgrading?
 Creating a backlog in the “downgraded” category
 Administrative issues with “linking” the I-140 approval 

with the pending I-485

Questions?

Closing Remarks



For Further Information

H. Ronald Klasko
rklasko@klaskolaw.com 

215-825-8608

William A. Stock
wstock@klaskolaw.com 

215-825-8607

For Further Information

Elise A. Fialkowski
efialkowski@klaskolaw.com 

215-825-8647

Michele G. Madera
mmadera@klaskolaw.com 

215-825-8681

For Further Information

Feige M. Grundman
fgrundmand@klaskolaw.com 

215-825-8646

Lisa T. Felix
lfelix@klaskolaw.com 

215-825-8612

Andrew J. Zeltner
azeltner@klaskolaw.com 

215-825-8679



For Further Information

Natalia Gouz
ngouz@klaskolaw.com 

215-825-8603

Maria M. Mihaylova
mmihaylova@klaskolaw.com 

215-825-2419

Lauren D. Berkowitz
lberkowitz@klaskolaw.com 

215-825-8641

Stay Connected!
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